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Annomayun. Cmamos nocéaweHa ooviuarw 6 MedcOyHapoOHOM 4acmHOM npase. B coom-
semcmeuu ¢ I pasxcoanckum xooexcom Poccutickou @edepayuu obviuaii popmanbHo npusraem-
CSl UCMOYHUKOM Npasd, 0COOEHHO 6 2PANCOAHCKO-NPABOBbIX OMHOWEHUSX C Y4acmuem UHO-
CMPAanHO20 21eMeHma. Buumanue yoensemcs mexcoyHapoOHOMy mopeo8omy obbluao, KOMopbulil
NPUMEHAEMCSL NPU PA3PEULeHUU MENCOVHAPOOHBIX CNOPO8 He MOJIbKO 6 MOop2osiie, HO U 6 cepe
mopckoeo mpancnopma. Coenan 861600 0 MOM, YMO HECMOMPSL HA PA3BUIUE MEHCOYHAPOOHO20
YACMHO20 NPAsa U POoCm YUCLA MENCOYHAPOOHBIX 002080p08, 00bIUAll NPOOOINCACH USPAMb
BAICHYIO POIb CPeOU UCTNOYHUKOB MENHCOVHAPOOHO20 YACMHO20 NPAsd.

Knwuesvie cnosa: medxcoynapoonoe yacmuoe npago, UCMOYHUK Npasd, 00biuail, UHOCMPAH-
HbLLL DJIeMeHM, MeHCOYHAPOOHbIL MOP208blll 00bIYAll, HAYUOHATLHOE 3AKOHOOAMEeNbCHIEO.

TpaauIIMOHHO PUMCKUMH FOPUCTaMHU OOBI-
yail MpU3HABAJICS KaK MCTOYHMK mpaBa. Oc-
HOBHOW TMPHUHIUIT 3aKJIIOYalCsSi B TOM, 4YTO
oObIuaii, MpH yCIOBUU €r0 COOTBETCTBHSI 3a-
KOHY W BBIPQXEHUS JJIUTEIbHOM M YCTOMYH-
BOM MpaBOBOM MNpPaKTHUKH, YCIEIIHO MpUMe-
HSJICS ISl Pa3pelIeHHs] CTIOPHBIX CHUTYaIlui,
ONMUPASICh HA MPUHLHUII «pa3yMHOCTH». B co-
BPEMEHHBIX YCIIOBUSAX OH OCTAeTCS BaKHOU
(hopMoil 3aKkperieHrs] HOPM MEKIYHAPOHO-
0 YacTHOTO TIpaBa, BMECTE C MEXIYHapOJI-
HbIMH JoroBopamu. OcoOEHHOCTH MEXTyHa-
poaHOTO O0OBIYasi, TaKue Kak CIIOCOOHOCTH
3aMoNHTh MPOOENbl B JOTOBOPHOM TIpaBe U
CBSI3BIBATh BCE TOCYJIapCTBA MEXKTYHAPOIHO-
ro COOOIMIEeCTBa, JENAOT €r0 BaXKHBIM HCTOY-
HUKOM TIpaBa.

B coorsercTBuM co crarber S5 I'paxknan-
ckoro koxaekca Poccuiickon ®enepanuu
o0ObIuaeM TpPHU3HAETCS «CIIOKHBILIEECS U IIU-
POKO TIpUMEHSEMOe B KaKOW-THOO 00JacTw
NPEeANPUHUMATENIbCKON WM WHOW JeATelb-
HOCTH, HE MPEIyCMOTPEHHOE 3aKOHOJATENhb-
CTBOM NPAaBWJIO MOBEJEHUS, HE3aBUCUMO OT
TOTO, 3a(pUKCUPOBAHO JM OHO B KaKOM-JILOO
nokymeHTe» [1]. ['paxkmaHCKuil KOJIEKC TaKxke
yCTaHABIMBAET, YTO OOBIUAU MPUMEHSIOTCS
TONBKO B TMpEANPUHUMATENbCKON chepe u
CJIEYIOT MEpapXuu MPABOBBIX HOPM: HMIIE-
paTUBHBIE HOPMBI 3aKOHOB U TMOJ3aKOHHBIX
aKTOB; YCJIOBHUSI JOTOBOpPA; AMCIO3UTHUBHBIC
HOPMBI 3aKOHOB M TIOJI3aKOHHBIX aKTOB; OOBI-

yau JIeJIOBOro 000pOTa; Ipa’kJaHCKOE 3aKo-
HOJIATENbCTBO MO aHanoruu. OgHako oOblYau
HE TMPUMEHSIOTCS, €CIM OHMU MPOTHBOpEHAT
3aKOHY WJIM JOTOBOPHBIM yciIoBUsM. OObIyau
TaK)X€ MOTYT MPUMEHATHCS B MpeANpUHUMA-
TENbCKUX OTHOIIEHUSX C MHOCTPAHHBIM JJIe-
MEHTOM, €CJIH BEIOpPAHO POCCUNCKOE TPaBO.

B HayuyHOH nuTepaType oObIYall mpen-
CTaBJIsIeT cO0OM «CIIOKMBILIEECS B MEXKIyHa-
POJIHOM TNpaKTUKE NPaBUJIO IIOBEJIEHUS, 32
KOTOpPBIM TOCYJIapCTBAMM MPU3HAETCA IOPHU-
nudeckas cuia» [2]. [lo mHenunto WHimako-
Bor A.O., st TOrO YTOOBI TIpaKTHUKa MPHOO-
pena craTyc oObIYHOW HOPMBI TpaBa, Tpedy-
€TCsl ITTUTENIbHOCTb, PETYJISIPHOCTb, YCTONYH-
BOCTb M TIOBTOPSIEMOCTh €€ puMeHeHus [3].

Hapsiny ¢ oObiuaem B HayuHOM uTepatype
TaK)Ke BBIJIENAIOT JI€JIOBbIE OOBIKHOBEHHS.
OObIYau OTIMYAIOTCSI OT OOBLIKHOBEHHI TeEM,
YTO OOBIKHOBEHHS (POPMHUPYIOTCS B XOJI€ TOP-
TOBBIX CJIEJIOK U ONPEEINAIOT A€TaIH JAaHHbIX
cienok. B o0mactu MOpCKHMX MepeBO30K 4Ya-
CTO CTAJIKUBAIOTCS C OOBIKHOBEHUSIMH, KOTO-
pBIE€ 3aKJIaIbIBAIOTCS, HAIPUMEDP, B MOPCKHUX
noptax. OObIKHOBEHUS, CPOPMHUPOBAHHBIC B
TaKUX IOPTAaX, OXBATBIBAIOT Pa3JIM4YHBIE aC-
MEKThl TEPEBO30K M MOTYT PETyJupOBaTh
B3aMMOOTHOUICHHSI MEXYy CTOPOHAMHU, MPEJ-
MOYNTAIOUIUMH [PUMEHEHHE OOBIKHOBEHUM
KOHKPETHOI'0 MOPCKOro nopra. BaxHo orMme-
TUTh, YTO OOBIKHOBEHHUS MPUMEHSIFOTCS TOJb-
KO B ClIy4asX, KOTJla CTOPOHBI COIJIACHBI Ha
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WCIIOJIb30BaHUE OOBIKHOBEHUU OIpPECICHHO-
ro nopra B Kakoi-Tto opme.

OObluam  JenmsATcsi Ha BHYTPHUTOCYAAp-
CTBEHHBIH OOBIYANl M MEXIYHAPOAHBIN TOp-
rOBBIN 00bIvaii [4].

Ha ceropusmmauii neds B Poccuiickont de-
nepauu 00br4ail (OpMabHO SIBIISIETCSI HC-
TOYHHMKOM IIpaBa, 4TO 3aKperieHo B ['pax-
JaHCKOM Kozekce Pocculickoit @enepauuu ot
30.11.1994 Ne 51-®3. Boaee TOoro, B CTaTthe
1186 I'paxxmanckoro koaekca P yrepxka-
€TCsl, 4TO IIPAaBO, NMPUMEHIEMOE K Ipa)<IaH-
CKO-TIDaBOBbIM OTHOILIEHUSM C Yy4YacTHUEM
MHOCTPAHHOI'O 3JIEMEHTA, MOXET OBITh OIpe-
JIeJIEHO Ha OCHOBE OOBIYaeB, IPU3HABAEMBIX B
Poccuiickoit ®enepauuu. [laHHBIE HOPMBI,
BKJIFOYEHHBIE B ['pakIaHCKUI KOJIEKC, CBHJIE-
TEJNBbCTBYIOT O IPU3HAHUM 00bIYasi B KAUueCTBE
HUCTOYHUKA POCCUHCKOTO MEXIyHapOJIHOIO
YaCTHOIO IIpaBa, KOTOPBIM CIIy’)KUT OCHOBA-
HUEM JJIsl OlpesiesieHUs] IPUMEHUMOT0 MpaBa
B I'PaXKIaHCKO-TIPAaBOBBIX OTHOILEHUSX, CBS-
3aHHBIX C UHOCTPAHHBIM IPAaBOMOPSIKOM.

Kpome Toro, o0pryasiMu, npu3HaBaeMbIMH
B KayeCTBE MCTOYHHKOB MEXIyHApOJIHOIO
YacTHOTO TpaBa, SBISIOTCS U TOProBbIE OObI-
yau. MexXIyHapoJHble TOProBble OOBIYAU —
CIIOXKMBIIHECA C JABHUX BPEMEH M IIepMa-
HEHTHO JEMCTBYIOLIUE HA MPOTSKEHUH JJIH-
TEIBHOIO TIPOMEKYTKAa BPEMEHHU MpaBuia Io-
BEJICHUS, KOTOpPbIE MPUMEHSIOTCS B MEXKIY-
HapOJHOM TOProBOM (KOMMepuecKkoM) 000-
poTe B 00s3aTENbHOM MOPAIKE IMPU OTCYT-
CTBMM pETJaMEHTAIMM IOPUANYECKOro (pakra
B IOPUIMYECKHUX HOPMAaX MaTepUAIbHOTO WU
nporieccyaibHOro mpasa [5].

B Poccun ToproBeie o0bIuau MPU3HAIOTCS
U HCIIOJIB3YIOTCA B MEXIYHapOAHOM YaCTHOM
nmpaBe. MeX1yHapOoIHbII KOMMEPUYECKUH ap-
OUTpaXKHBIN cyn Ipu Toproso-
npomsinuieHHOW mnanare Poccuiickoir dene-
paruun (MKAC), ocymiecTBisisi paspenieHue
CIIOPOB, YUUTHIBAET TOPTOBBIE 00bIYaU. 3aKOH
0 MEXAyHapOJHOM KOMMEpUYECKOM apOuTpa-
xe 1993 rona npenycmaTpuBaeT, 4To TpeTen-
CKHI CyJ TPUHUMAET PEUICHHE, YYHUThIBAs
TOT (haKT, YTO ITOT CYJ Pa3pemiacT CIOPHI.
ApOuTpaxkHblil CyJ] HpUMEHSET TOPrOBbIE
oObI4ad, KOTJla OHU yKa3aHbl B JOTOBOpE, U3
KOTOpPOr'0 BBITEKAJ CIIOP, WIM KOIZa Ha HHUX
CChIJIAaeTCsl HOpMa IpaBa, NPHUMEHsSEMas K
CIIOPHOMY NPaBOOTHOLIEHHIO. B apOutpax-

HOM IpPaKTHKE TaK¥Ke JOIYCKAaeTCsl UCII0JIb30-
BaHUE TOPIOBBIX OObIUAEB, KOIZJAa HOPMBI
IpaBa HE MPEIOCTaBISAIOT HEOOXOIUMBIX YKa-
3aHuH, 1 oOpalleHre K 00bIYasiM BBITEKAET U3
XapakTepa YCJIOBHs, Kacarollerocs cropa.
MKAC y4uTBIBa€T OINBIT BHEIIHETOPTOBBIX
OTHOIICHUH W NPAKTHKY CTOPOH NpHU paspe-
LIEHUH CIIOPOB, YUUTHIBAs pa3iInudus B TOPro-
BbIX 00bIYASIX pPa3HbIX CTPaH.

IIpaBuna MHKOTEPMC sBustorcs HH-
CTPYMEHTOM Il PETyJIHPOBaHUS MEXIyHa-
POIHON KOMMEpYECKON IedAreibHOCTU. Bep-
cust «Muxorepmc-2020» Britouaet 11 Bapu-
aHTOB JIOCTaBKM TOBapoOB OT IPOJaBLA K IIO-
kynatemto. [Ipu 3akioueHnn KOHTpakTa CTO-
ponsl BHOcAT B Hero npaswia MTHKOTEPMC,
n30erasi HEJONMOHUMAHUM IPU JOCTaBKE TO-
BapoOB M YETKO OINpeeisis CBOU MpaBa U 00s-
3aHHOCTH.

OtnenbHO HeoOxomuMo ckaszath o Ilpun-
uunax YHUJIPYA. JlaHHble TPUHUMIBL HE
SBIISIOTCSL 00sI3aTE€IBHBIMM U HMEIOT PEKO-
MeHJaTeNbHbIi Xapakrep. OHU NpencTaBiif-
10T co00#1 ruOkuil Habop MpaBuiI, MPUMEHU-
MBIX IpH COrJIacuu CTOpoH [6]. TIpuHIumbI
MOTYT IPUMEHATHCA ISl PETYJIUPOBAHUS OT-
HOILIEHUH, €ClIi CTOPOHBI yKa3zajdl Ha HX
MIPUMEHEHHE, 3aKPENHB MPSIMYIO OTCBUIKY K
[lpuHumnaM, a Takke MOTYT HPUMEHSATHCS,
KOI'Zla B IOTOBOPE CTOPOHBI COTJIACHIINCH, YTO
UX OTHOIIEHHUS OyayT peryiupoBaTbcs «00-
IMMM  OpUHLOUIAMU TpaBa». [IpuHIUIBI
YHUJIPY A BrirogaroT oOIIie HOPMBI, TaKHe
KaKk «cB0OO/Ma JIOrOBOpa», «JI100pPOCOBECT-
HOCTb M Y€CTHas JIeJ0Bas MPAKTHUKa», «OOBI-
4yau ¥ IPaKTHKa», & TAKKE HOPMBI, KacaroIlln-
€csl 3aKJIFOUEHUS], UCTIOJIHEHHUSI, IeHCTBUTEIb-
HOCTH, TPEJCTABUTEIbCTBA, ITOCIEICTBUI HE-
WCIIOJIHEHUS], YCTYIIKH MpaB M HWCKOBOM J1aB-
Hoctu. Taxke, mogoono MHKOTEPMC, stu
MPUHLMIIBI MOTYT OBITh BKJIIOYEHBI B TEKCT
MEXAYHapOAHOIO KOHTPAaKTa CTOPOHAaMHU IO
UX B3aUMHOMY COTJIACHIO.

OObIuau MOTYT CTaThb MCTOYHUKOM IIpaBa,
MIOJIyYHB HOPUJIMYECKYIO CWIIy HpPH IMpU3HA-
HUU TOCYJapCTBaMH. OJTO BO3MOXHO, €CIIU
roCy/1apCTBO CAHKIUMOHUPYET MX WHIUBUIY-
aJIbHO WM COBMECTHO C APYTHMH rocynap-
CTBAaMH 4€pe3 J0rOBOpP WM MEXAYHapOIHO-
IpaBoBOM 0ObIUail. 3aKOHOMATENb, CAHKIIHO-
HUpPYs OObIYail MEXJIyHApOJHOTO JEJI0BOI0
o0opoTa, HEe TOJBKO NPHU3HAET €ro, HO M
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orpenenseT 00JacTb ero MPUMEHEHUSI U Me-
CTO B M€papXUU MPABOBBIX HOPM.

Hcxons u3 BhlIecKa3aHHOTO, MOXKHO CJie-
JaTh BBIBOJ, YTO MCTOYHHKOM MEXIyHapo[-
HOI'o 4aCTHOTI'O IIpaBa SBJIACTCA JIUIIb CAHK-
LMOHUPOBAHHBI ~ TOCYAapCcTBOM  OOBIYaii
MeXAyHapoAaHOro aenoBoro obopora. B Poc-
CUM O0bIYau MPU3HAIOTCS U UCIOJB3YIOTCS B
MEXAYHApOOHOM YaCTHOM IIpaBe, IIOATBEP-
k7as pojb 00bIYaeB B PEryJMPOBAHUM MEXK-

JyHAapOJHBIX OTHOIIeHWH. Hecmotps Ha TO,
9TO OO0BIYaM B 00JIACTH MEXKIYHAPOTHOTO
YaCTHOTO TpaBa (OPMHUPYIOTCA HE TOCyAap-
CTBAaMH, a MHOTOJIETHEH MPAKTUKON U
HANpaBJIEHbl HA YYaCTHUKOB KOMMEPYECKHX
OTHOILIEHUM, 3TOT UCTOUYHUK OKa3bIBAECT MPSi-
MO€ BIHMSHHE Ha (POPMUpPOBAHWE TO3UIUN
CYJIOB, KOTOPBbIE MOTYT OBITh IIPUHSATHI TOCY-
JapCTBaMU W OTPaXEHbl B HAIMOHAJIBHOM
IpaBe.
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CUSTOM AS A SOURCE OF PRIVATE INTERNATIONAL LAW
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Abstract. The article is devoted to custom in private international law. In accordance with the
Civil Code of the Russian Federation, custom is formally recognized as a source of law, espe-
cially in civil law relations involving a foreign element. Attention is paid to international trade
custom, which is used in the settlement of international disputes not only in trade, but also in the
field of maritime transport. It is concluded that despite the development of private international
law and the growing number of international treaties, custom continues to play an important
role among the sources of private international law.
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