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Annomayun. Cmamvs nocéaujena onpeoeieHuto U U3yyeHulo npoosemvl «KOMIU3UU 3aKO-
HO8», Nep8UYHOl KEATUPDUKAYUU KOJLIUSUOHHBIX HOPM MeHCOYHAPOOHO020 4acmHo20 npasa. B
cmambe noOpoOHO UCCLedYemcs Cymb NPABOOMHOUEHUS, OCONCHEHHO20 UHOCMPAHHbIM djle-
MEHmMOM, e20 Omauyue om UHbLIX NPABOOMHOWEHUN, 03Ha4Yaem iU HAludue 8 NpaeooOmMHOUEHUU
UHOCMPAHHO20 DNIEMEHMA A8MOMAMUYECKoe UCNOIb308aAHUEe UHOCMPAHHO20 Npaea Ois paspe-
wenus cnopa. M3zyuaemcs nonamue, cmpykmypa u (YyHKYuU KOLIUSUOHHOU HOPMbL 8 MeHCOYHA-
POOHOM YACMHOM Npage, nNymu u nooxoovl K ee MoaKosaHuro Ha npakmuke. llpoeooumcs no-
8CcemMecmHublil aHaiu3 npoodiemvl NepeudHoOl Keanuukayuu, a makice u3yyaomcs OCHOBHbIE
CHOPHblE BONPOCHL, CYUecmeayioujue 8 00OKMpuHe MexcOyHapoOH020 YACMHO20 Npaesa.

Knrouesvie cnoea: konnu3uoHHas HOpMA, NEPBUYHAS KEATUPDUKAYUS, UHOCTMPAHHDBIU dTIeMeHN,
CMpPYKmMypa KOJIUSUOHHOU HOPMbL, MOIKOBAHUE KOLIUSUOHHBIX HOPM, «KOJLIUIUS 3AKOHOBY,

«8b100p NPasay.

CoTpyAHHYECTBO MEXIY Pa3TUYHBIMU TO-
CyapCTBaMH B SKOHOMHMYECKOW M COLIMANIb-
HO-KYJbTYPHOH OOJIaCTH HAaXOJHUT CBOE OT-
pakeHHe B CYIIECTBOBAHHWU MHOI000pasus
MPaBOOTHOUIEHUH KaK MEXJy CaMHUMHU TOCY-
JapCTBaMH, TaK W MEKAY HX TIpaxgaHaMH
WM opranu3auusmu. Hammume mHOCTpaHHO-
ro dJeMEHTa B TPakJIaHCKO-TIPAaBOBOM OTHO-
HIEHUU MOXXET BBIPAXAThCA OAHUM U3 Clie-
JYIOIIUX 00pa30B: OJJHUM U3 CYOBEKTOB Ipa-
BOOTHOILIEHUS SIBJSIETCS MHOCTPAHHBIM Tpax-
JAHUH WU IOPUANYECKOE JUI0, OOBEKTOM
MIPaBOOTHOUIEHUSI MOXKET SIBJIATHCS BEIllb, Ha-
XOJISIIIAsiCsl 3a TpaHWIeH, 100 B TOM, 4YTO
opuanueckue (HakThl, C KOTOPHIMU CBSI3aHBI
BO3HUKHOBEHHE, U3MEHEHHE WJIM TpeKpare-
HUE€ MPABOOTHOIICHHUM, KOTOpPbIE UMENIU Me-
CTO 3a TPaHHUIIEH.

B cnydyae BO3HMKHOBEHHUsI MPaBOOTHOIIE-
HUAW C WHOCTPAHHBIM DJIEMEHTOM CO3JaeTCs
CUTyalusi, KOTOPYIO TPHUHSATO Ha3bIBaTh
«KOJUTM3WEN 3aKOHOBY». MICTOYHHKOM Takoro
poJla KOJUIM3UM BBICTYHAET pa3IMuue B CO-
ACPKAHUU T'PAXKIaHCKO-IIPABOBBIX 3aKOHOB
CTpaHbl CyJIONPOU3BOACTBA U TOM CTpPaHbI, K
KOTOPOH OTHOCHUTCSI MHOCTPAHHBIM SJIEMEHT
MpaBOOTHOLIEHUsI. B TakoMm ciiydae mnepen
CyJIOM CTOWT MpoOiieMa «BbIOOpa 3aKOHAY,
KOTOpasi MOJUICKUT Pa3pElICHUI0 B KaXIOM
KOHKPETHOM CIIy4ae.

HeoOxonuMo Takke MOHUMaTh, YTO O
«KOJUIM3UM 3aKOHOB» M «BBIOOpE 3aKOHa»
MOKHO TOBOPHTH JIMIIb 00pa3HO, 0003Hauas
MpoLECC, MPOUCXOAIINN B CO3HAHUU CYAbH,
KOTOPBIN U IPUHUMAET PELICHUE O IIPUMEHE-
HAHM TOIO WM HHOTIO 3aKOHOJATENIbCTBA B
KOHKPETHOM ciydae, KOr/ia pedb UaeT 00 oT-
HOULIEHUSAX C MHOCTPAHHBIM 3JEMEHTOM. bo-
Jee TOro, OCYIIECTBIISISI TaKOH «BBIOODP 3aKO-
HOJIaTeNbCTBa», CYAbsl 0053aH PYKOBOACTBO-
BATbCA  COOTBETCTBYIOLIMMM  YKa3aHUSIMU
OTEYECTBEHHOIO MpPaBa, MOUCK U TOJKOBAHHE
KOTOPBIX JIE)KAT B OCHOBE pa3pelICHUs BO3-
HUKIIEH Koyumm3nu. HeoOXoamMmo Takxe OT-
METHUTh, YTO JAJIEKO HE BCErJa HaJu4yue UHO-
CTPAaHHOTO JJIEMEHTa BEIET K aBTOMaTH4Ye-
CKOMY IIPUMEHEHUI0O WHOCTPAHHOI'O 3aKOHa,
TaK, B HEKOTOPBIX CIy4asx, HEB3Upas Ha Ha-
JUYME€ HHOCTPAHHOIO JJIEMEHTA B COCTaBE
Jiena, CyJbsi TpU pa3pelleHuu Jena o0si3aH
PYKOBOJACTBOBATLCS HOPMAaMH OTEUYECTBEHHO-
o Mpasa.

IIpaBoBBIE HOPMBI, CO3IaHHBIE IS pa3pe-
LIEHUSI BOIPOCOB «KOJUIU3HI» POCCUMCKUX U
WHOCTPAHHBIX 3aKOHOB B paMKax TIpa)KJIaH-
CKO-TIPAaBOBBIX OTHOLIEHUH HOCAT Ha3BaHUE
«KOJUIM3HOHHBIX». Takoro poga HOPMbI, Kak
MIPaBUJIO, COAEPIKAT, TaK HA3bIBAEMBIC, «OT-
CBUIKM» K T€M WJIM UHBIM HOPMaM HUHOCTpPaH-
Horo npasa. Cucrema KOJUIM3UOHHBIX HOPM B
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KaXJIOM TOCyIapCTBE UMEET CBOECM OCHOBHOM
MPEMOCHUTKON HATM4YUE CYIIECTBEHHBIX pa3-
JUYAHA B MaTePUAILHOM TI'PAXKIAHCKOM 3aKO-
HOJIaTEJIbCTBE OTACIBHBIX CTPaH, YTO SBIISCT-
Cs BIIOJIHE OYEBUIHBIM (haKTOM, OOYCIIOBIICH-
HBIM MHOECTBOM (DaKTOpPOB, a UIMEHHO, Ta-
KHX KakK: NMPUHAIICKHOCTh CTpaH K pa3iiud-
HBIM TPABOBBIM CEMbSIM, Pa3IHuUs COLUAITb-
HO-KYJIbTYPHOT'O XapakTepa, Hapsay C PsIoM
HNOJUTUYCCKHUX TIPUYUH | T.JI.

TakuM 00pa3oM, YYHUTBHIBas BBIIICH3IIO-
KEHHOE, MOTY OTMETHUTh, YTO B OCHOBE pa3-
peIICHUs BOZHUKAIOIIMX MPABOBBIX KOJLIU3UIH
B TPABOOTHONICHUSIX C WHOCTPAHHBIM 3JIe-
MEHTOM JICKUT KBaIU(UKAIMS KOJUIM3HOH-
HBIX HOPM.

Koi3noHnHasi HopMa — 3TO HOpMa, yCTa-
HABJIMBAIOIIAsl, MPABO KAaKOrO TOCYIapcTBa
peryjaupyer OTHOLICHHE C Y4YaCTHEM WHO-
CTPaHHOTO 3JIeMEHTa. B mepeBoje C JaThiHU
«collisio» o3HauaeT «CTOJIKHOBEHHE», a IIO-
TOMY, OYKBAJIbHBIM IIEPEBOJIOM AHAIU3UPYE-
MOTO CIIOBOCOYETaHUSI OYyIeT «CTaKUBAaIO-
nrasi Hopmay. Ha3Banue mpenMera B JTaHHOM
clly4ae MPOTUBOPEUYHUT ero (YHKIUH, MOITO-
My HambOoJee yMECTHOC Ha3BaHHWE JTaHHON
KaTerOpud HOPM — «AHTHUKOJUTU3UOHHBIC
HOPMBI», TOCKOJIBKY WX IIEJBI0 SBISETCS
MPEOTBpPAIICHHE CTOJIKHOBEHHUS HallMOHAIb-
HBIX MTPABOBBIX CHCTEM.

Konnu3nonHas HOpMa UMeEET CBOKO OCO-
OCHHYIO CTPYKTYpPY, OHa COCTOUT M3 00OBeMa
U TpuBs3ku. B oObeMe KOMTU3MOHHOW HOP-
MBI COACPKHUTCS yKa3zaHUE Ha OOIIECTBEHHOE
OTHOIIEHHE, Ha PEryJUpPOBaHHE KOTOPOTO
MPETECHYIOT MPABOMOPSAIKA JIBYX WM Ooliee
rocynapcTB. B mpuBsizke yka3bIBaeTcs MpaBo,
peryHpyoIiee JaHHOE OTHOIICHHE, JIH0O
3aKpeIUIsieTCSl CIMOCO0 €ro  OmpeeeHHUs.
WubiME cioBaMH, 00beM HOPMBI Kak OBI «3a-
JlaeT HAIPaBJICHHUE MPOOJIEMBI», a TIPUBSA3KA —
HAXOJMT OTBET Ha IOCTABJIICHHYIO paHee MPo-
onemy.

Kom3noHHbIe HOPMBI SIBIISIIOTCS HOpMa-
MU MyOJMYHOTO TpaBa, OHU YCTaHABJIMBAIOT
00SI3aHHOCTh ~ TOCYJApCTBEHHBIX  OPraHOB
NPUMEHSTh  OINpeNeleHHOe TMpaBo. Tak
b. Aynu roBOpUT O HaJu4yuu y KOJJIU3UOH-
HOW HOPMBI IBYX (DyHKIIHH:

1. OTHeceHHe CHIOPHOM CUTYyaIlMu K OTpe-
JIEJICHHOMY IIPaBOIIOPSIKY;

2. PerynupoBaHu€e 4aCTHBIX HHTEPECOB.

C TonKkoBaHMEM M INPUMEHEHHEM KOJLIU-
3MOHHBIX HOPM CBSI3aH PsIi BECbMa CIIOPHBIX
BOIIPOCOB, HOCSIIMX KpalHE BaXXHbIM Xapak-
Tep. Pedb uper o BBIICHEHMM COIEp)KaHUsA
IIPAaBOBBIX KATErOPUH, COAEPIKAIIUXCS B 00B-
€ME MU IPUBA3KE KOJUIM3MOHHON HOPMBI, TaKk
KaK OJMHAKOBO C(HOPMYIUpPOBAHHBIE B KOJI-
JM3UOHHBIX HOpPMax IOHATHS B Pa3HbIX TOCY-
JlapCTBaX MOTYT IIOHUMAThCS I10-Pa3sHOMY.
Kpanudukanuo u BBIOOpP NPUMEHAEMOIO
IIpaBa IPHUHATO HAa3bIBATh «IIEPBUYHOM KBa-
audukanuen», CTagulo IpUMEHEHUs U30paH-
HOTO NpaBa «BTOPUYHON KBaIU(PUKAIHEI».

3anaueil kBaM(UKALUK ABISIETCS OTHECe-
HUE€ OTHOLIEHUS K ONPEIECICHHON IpymIe OJ-
HOPOJHBIX OTHOLICHUH, KOTOpbIE Ipeay-
CMOTpPEHBI KOJUIM3MOHHOW HOpMOH. B Mmex-
JYHapOJHOM YacTHOM IIpaBe npoliieMa KBa-
nudukanuu BcTaeT Oojiee 4acTo, YeM B Ha-
IIUOHAJILHOM IIpaBe, YTO OOBICHSETCS pa3iu-
YUSAMU HAIIMOHAJIBHBIX IIPABOBBIX cucTeM. I1o
MHeHu1o JILA. JlyHlia, uCTOpU4ecKre MpUYn-
Hbl BO3HUKHOBEHHUSI NMpOoOJIeMbl KBaIHPHUKa-
LU CBS3aHBI C TEM, YTO «C IIOSIBJICHHEM Ha-
LAOHAIBHBIX TPAXKTAHCKUX KOJEKCOB YIIAJO
3HaYEHUE PUMCKOIO IpaBa KaK HCTOYHMKA
€AVHBIX U1 EBpONEMCKOrOo KOHTHMHEHTA, a
OTYacCTH U U1 AHITIMM IOPUANYECKUX TOHS-
TiiA. HanlmoHanpHbIE KOAEKCHI, MOSBUBIINECS
B XIX Beke, MpUBEIU K TOMY, YTO IOPUCTHI
pa3IMYHBIX CTpPaH 3aroBOPWIM Ha S3bIKAX
pPa3iIMYHBIX HOPUAMYECKUX IOHATUH; pa3liu-
Yy 3TH NP OJJMHAKOBOCTH YKOHOMHYECKOTO
OCHOBAHUS KAacaroTCsA JeTalei, HO HMEIOT
CYIIECTBEHHOE 3HA4Y€HUE MpPHU pa3peuieHUun
KOHKPETHBIX JI€I».

BrniepBbie npoGiema nepBuYHON KBandu-
Kaluy Obula MoJHATa B KOoHIE 19 Beka He-
MenkuM ropuctom @. Kanom u ¢paniyzckum
ropuctoM J. baprenom. Bomnpoc nepBuuHOR
KBaJIM(UKAIMU J0 CHX MOpP BBI3bIBACT ONpe-
JICJICHHBIE CIIOKHOCTU Ha IIPAKTUKE, a B JIOK-
TPUHE OJHO3HAYHOI'O MOAXOJA K HX paspe-
LICHUIO HET.
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ESSENCE OF THE PROBLEM OF INITIAL QUALIFICATION OF CONFLICTING
STANDARTS IN PRIVATE INTERNATIONAL LAW

D.B. Makoeva, Student
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Abstract. The article is dedicated to the definition and study of the problem of "conflict of
laws", the primary qualification of conflicting standards in private international law. The article
examines in detail the essence of a legal relationship complicated by a foreign element, its dif-
ference from other legal relations, whether the presence of a foreign element in a legal relation-
ship means the automatic use of foreign law to resolve a dispute. The concept, structure and
functions of conflicting standards in private international law, ways and approaches to its inter-
pretation in practice. A widespread analysis of the problem of primary qualifications is carried
out, as well as the main controversial issues that exist in the doctrine of private international
law.

Keywords: conflicting standards, primary qualification, foreign element, structure of conflict-
ing standards, interpretation of conflicting standards, “conflict of laws”, “choice of law”".
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